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1. Introduction

The Supreme Court’s remedial opinion in Unitéd States v. Booker, 125 S. Ct.
738(2005), altered the rules and methodology of federal sentencing. In United States
v. Ameline, 2005 WL 350811, *5-6 (9" Cir. 2005), this Court held that, for cases on
direct appeal, plain error is generaliy established for sentences incorporating
enhancements not admitted or proved to a jury beyond a reasonable doubt. The
‘government’s petition for rehearing (“Petition”) requests a far more restrictive
standard. Because this Court’s plain error analysis accords the proper level of
protection to the fandamental rights at issue, especially in the context of this Court’s
historic requirement that available discretion must be exercised, the Court should
deny the petition for rehearing en banc.

IL.  Interest And Identity Of Amicus Curiae

The Ninth Circuit Federal Public and Community Defenders provide
representation to the indigent accused in each District of the Ninth Circuit pursuant
to 18 U.S.C. § 3006A. Offices administered by the Defenders employ over 250
lawyers whose exclusive practice is the representation of financially eligible people
“both at trial and on appeal in this Circuit. The Defenders represent a substantial

proportion of the 1,750 sentencing appeals filed in this Circuit in 2004



The 1ssue in this case affects a large number of defendants who have been
represented or will be represented by Defenders on remand. The Defenders
appreciate the Court’s recognition of our interest in the outcome by authorizing the
Federal Defenders of Montana, on behalf of all Defenders, to submit this brief, The
Defenders support the Court’s ruling for three basic reasons: 1} direct appeal
defendants who suffer unconstitutional enhancements should be resentenced where
the sentencing judge acted under the misconception that the guidelines were
mandatory; 2) the government’s approach provides insufficient protection for the
substantial rights at issue and perpetuates unconstitutional sentences; and 3) this
Court’s approach not only assures that constitutional rights are vindicated, but it
avoids a potential generation of ineffective assistance of counsel claims based on
failure to anticipate all aspects of the Booker opinion.

III. ARGUMENT
A.  Pre-Booker sentences invblving enhancements implicate substantial

rights such that remand is necessary for the proper exercise of a

sentencing court’s discretion.

As the Court found in dmeline, violation of Blakely v. Washington, 124 S.Ct.
2531, 2542 (2004), and Booker rights are errors that are plain for cases on direct

appeal. Prejudice to “substantial rights” is demonstrated by the concrete difference

resulting from the sentencing enhancements Mr. Ameline challenges. The interest in



liberty is a core value deserving of the highest degree of protection. See Glover v.
United States, 531 U.S. 198, 3203 (2001) (“any amount of actual jail time” can
constitute prejudice for the purposes of ineffective assistance of counsel).Mr.
Ameline details that, by definition, any enhancement “must have affected the
outcome” of the district court’s pre-Booker (and pre-Blakely) sentencing.

Because “substantial rights” are at issue, a failure to remedy the pre-Booker
sentence would impugn “the fairness, integrity or public reputation of judicial
proceedings.” Ameline, 2005 WL 350811, *6; United States v. Hughes, 396 F.3d
374,381 (4" Cir. 2005); United States v. Oliver, 2005 WL 309934, *8 (6™ Cir. 2005).

Ameline recognized that,

declining to notice the error on the basis that the sentence actually
imposed is reasonable would be tantamount to performing the
sentencing function ourselves. . . . Accordingly, it is the zruly
exceptional case that will not require remand for resentencing under the
new advisory guideline regime. This is not such a case. The violation of
Ameline's Sixth Amendment rights therefore warrants vacating his
sentence and remanding for resentencing.

Ameline 2005 WL 35081 1, *6 (internal citation omitted)(emphasis in original). Ttis
a miscarriage of justice to perpetuate an illegal sentence that increases punishment,

even for a day, particularly where the Supreme Court has ruled unconstitutional the

sentencing process that produced the sentence.



The need for resentencing is demonstrated by this Court’s pre-Guideline
precedent. In United States v. Miller, 722 F.2d 562 (9th Cir, 1983), the Court vacated
asentence imposed by a district court that cate gorically refused to accept single-count
guilty pleas in multi-count cases, under the former Rule 11 (eX1)(C). In requiring the
district court to rule individually, the Court stated that, “[t]he existence of discretion
requires its exercise.” Miller, 722 F.2d at 565 (citing Dorszynski v. United States,
418 U.S. 424 (1974)).

Likewise, in United States v. Lopez-Gonzalez, 688 F.2d 1275 (9th Cir. 1982),
the district court had a policy of imposing the maximum available sentence if an
aggravating fact — flight — was present in alien smuggling cases. The Court reversed
for resentencing with the exercise of individualized discretion, Id. at 1276-77. The
Court rejected the government’s claim that the presentation of mitigating evidence
at the initial sentencing sufficed, finding that both the letter and spirit of the law
required the sentencing judge to assess individual facts and circumstances unhindered
by a mechanical formula. See also United States ex rel. Accardiv. Shaughnessy, 347
U.S. 260, 268 (1954) (immigration decision reversed not for the manner in which

discretion was exercised but for the failure to exercise available discretion). -



B.  Mr. Ameline’s sentence was imposed in violation of the Sixth Amendment,
The government champions the Eleventh Circuit’s “persuasive analysis” in
United States v. Rodriguez, 2005 WL 272952 (11* Cir. 2005), which the government
claims “expose[s] [the] shortcomings” of Ameline. (Petition, pp. 2 and 13.) The
government offers no discussion of Rodriguez, other than the following quotation:
the constitutional error whose prejudicial measure we take is not the use

of extra-verdict enhancements. Their use remains a constitutional part

of guidelines sentencing in the post-Booker era. The constitutional error

is the use of extra-verdict enhancements to reach a guidelines result that

is binding on the sentencing judge ....

Id. at *9.

The Rodriguez analysis severs the Booker remedy from the Sixth Amendment
violation. The Supreme Court did not fashion the remedy in a vacuum. It rectified
a Sixth Amendment error. Indeed, it fashioned the remedy because Booker’s
sentence violated the Sixth Amendment. Booker, 125 S.Ct. at 758 (“we conclude that
the constitutional jury trial requirement is not compatible with the Act . . . and that
some severance and excision is necessary”). Likewise, it remanded Booker’s case to
the district court for resentencing because, in violation of the Sixth Amendment, his
sentence was increased on the basis of judge-found (preponderance of the evidence)

facts in the context of a mandatory Guidelines scheme, not because he demonstrated

that he might have received a lower sentence under an advisory Guidelines scheme.



Id. at 769. The government fails to substantiate its urged severance of the Booker
remedy from the Sixth Amendment violation.!

As detailed in the panel opinion, prejudice to his substantial rights has not only
been demonstrated — it is self-evident. This Court does not stand alone. Two other
circuits have reached the same result. United States v. Milan, 2005 WL 309934, *5
(6™ Cir. 2005); United States v. Hughes, 396 F.3d at 380 (4™ Cir. 2005). And two
other circuits have recognized the importance of a district court’s review of pre-
Booker sentences, albeit under a different rationale. United States v. Paladino, 2005
WL 435430, *9 (7" Cir. 2005.); United States v. Crosby, 2005 WL 24091 6, *9-11 (2™

Cir. 2005) .

C.  The failure to recognize the constitutional error of pre-Booker sentencing
taints the government’s analysis of the appropriate remedy.

The government seeks to avoid a discussion of Sixth Amendment error in order
to persuade this Court that Mr. Ameline has not demonstrated a reasonable
probability that his sentence would have been lower under the advisory scheme. Not

only does such an analysis ignore the Sixth Amendment prejudice inherent in this

" In a brief filed with this Court last week, the U.S. Attorney for the District of Montana
urges resentencing under Booker, arguing that “the remedial scheme should apply even if the
sentence was not imposed in violation of the rights of the Sixth Amendment.” See United States
v. Edwards, CA 04-30451, Opening Brief at 12. Here, the sentence violates the Sixth
Amendment, yet the government resists resentencing,.
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case, but it also presumes that a defendant seeking plain error review must always

concretely demonstrate prejudice. Case law is to the contrary.

. The government’s reliance on Dominguez Benitez is misplaced because
that case involved non-constitutional error related to a Rule 11 guilty

plea proceeding, not a constitutional sentencing error.

Not all errors require a defendant to make a showing of prejudice. United

States v. Olano, 507 U.S. 725, 734 (1993) (“In most cases, a court of appeals cannot

correct the forfeited error unless the defendant shows that the error was prejudicial.”)
(underline added); and United States v. Cotton, 535 U.S. 625, 632 (2002) (“The third
inquiry is whether the plain error ‘affect[ed] substantial rights.” This usually means
that the error ‘must have affected the outcome of the district court proceedings.’”)
(quoting Olano, 507 U.S. at 734) (underline added). Ratherthan acknowledging this
principle, the government offers a one-dimensional substantial rights test and then
accuses this Court of “serious[ly] misapprehend[ing] the Supreme Court’s plain error
jurisprudence.” (Petition, p. 2.) According to the government, under Dominguez
Benitez, “[to satisfy the third requirement of Rule 52(b),” Mr. Ameline must show
that “he would have received a lower sentence under th¢ advisory Guidelines
system.” (Petition, p. 11.) The government, however, unduly elevates Dominguez

Benitez from its Rule 11 context to the present constitutional setting.



Dominguez Benitez repeatedly emphasized the non-constitutional context of
its plain error analysis. 124 S.Ct. at 2341 n. 10. Indeed, immediately before stating
its holding, the Court stressed this distinction: itis “worth repeating, that the violation
claimed was of Rule 11, not of due process.” Id. at 2340. The Court thus purposely
limited its holding to Rule 11: “We hold, therefore, that a defendant who seeks
reversal of his conviction after a guilty plea, on the ground that the district court
committed plain error under Rule 1 1, must show a reasonable probability that, but for
the error, he would not have entered the plea.” /d. The government fails to recognize
the difference between constitutional and non-constitutional errors.

Likewise, Rodriguez ignores the Supreme Court’s instruction that a
defendant’s showing of “the probability of a different result is ‘sufficient to
undermine confidence in the outcome’ of the proceeding.” Id. (quoting Strickland v.
Washington, 466 U.S. 668, 694 (1984) (underline added). Instead, Rodriguez
confesses: “we don’t know” what sentence the district court would impose under an
advisory scheme; it “might have given Rodri guez a longer sentence, or he might have
given a shorter sentence, or he might have given the same sentence.... We just don’t
know.” Rodriguez, 2005 WL 272952, *9.  Rodriguer effectively concedes that it

cannot have the requisite confidence in the pre-Booker sentence. Accord Hughes,



396 F.3d at 381, n. 8 (“we simply do not know how the district court would”

sentence).

The types of errors beyond that at issue in Dominguez Benitez fall into (atleast)
two categories: (1) “structural” errors, which so taint the framework of criminal
proceedings that substantial rights are necessarily affected, United States v. Recio,
371 F.3d 1093, 1101 (9™ Cir. 2004); and (2) errors which justify a presumption of
prejudice because, inherently, they present an exceptional difficulty for the defendant
to demonstrate prejudice. Olano, 507 U.S. at 735 (there are “errors that should be
presumed prejudicial if the defendant cannot make a specific showing of prejudice”);
United States v. Barnett, 2005 WL 357015, *9-10 (6™ Cir. 2005) (numerous citations
omitted); United States v. Perez, 116 F.3d 840, 847 (9th Cir.1997) (en banc).

The point is not that the Sixth Amendment violation detailed by Mr. Ameline
must be deemed structural or otherwise presumptively prejudicial in order to Justify
aremand forresentencing. The Sixth Amendment violation, and attendant prejudice,
is manifest. See, e.g., United States v. Portillo 273 F.3d 1224, 1228 (9* Cir. 2001)
(“[A]longersentence undoubtabiy affects substantial rights.”) (quoting United States
v. Anderson, 201 F.3d 1145, 1152 (9" Cir. 2000)). Rather, the point is, even if the
self-evident Sixth Amendment prejudice is momentarily set aside for the sake of

argument, the government’s demand — i.e., that Mr. Ameline demonstrate a



reasonable probability of a lower sentence under the advisory scheme — results from
a legal misconception of substantial rights prejudice.

Dominguez Benitez is again illustrative. After observing that not all plain
errors require a showing of prejudice, 124 S.Ct. at 2339, the Supreme Court held that
a showing of prejudice was required, and was lacking on the fully developed record.
In so holding, though, the Court emphasized that: (1) it limited its substantial rights
holding to a Rule 11 context; (2) there is a “particular importance to the finality of
guilty pleas, which usually rest, after all, on a defendant’s profession of guilt,” id. at
2340; (3) the defendant did not argue that prejudice should be presumed, id. at 2339;
(4) the relevant error was not constitutional, id. at 2340; and (5) the record necessarily
lent itself to a determination of whether there was a reasonable probability that,
absent the Rule 11 violation, the defendant would have gone to tnal, id. at 2341.

The Rule 11 analysis is not particularly helpful in this markedly different
context. The post-Booker plain error results from violation of constitutional i ghts,
not procedural error. Relatedly, the “particular importance of the finality of guilty
pleas” does not render sentencing a formality. Third, as detailed below, prejudice
should be presumed. Which brings us to whether upholding a Sixth Amendment
violation and depriving a sentence under the remedial advisory scheme, versus a Rule

11 violation, results in constitutional error.

10



The Booker advisory scheme was not fashioned in isolation. Rather, it was
chosen so that enhancements resulting from judge-found facts will (prospectively) no
longer violate the Sixth Amendment. Booker, 125 S.Ct. at 756-60 and 764. If the
remedy is constitutional in effect, then denial of the remedy to Mr. Ameline is
unconstitutional in effect — i.e., without it, his sentence remains unconstitutional.
Thus, the deprivation of a post-Booker sentence in this case would affirm an
unconstitutional sentence, thereby perpetuating prejudice to Mr. Ameline’s

substantial rights.

2. Prejudice should be presumed based on the constitutional violation and
the unexercised discretion available post-Booker

The present record makes it unduly burdensome for Mr. Ameline to
demonstrate a reasonable probability that he would have received a lower sentence
under the remedial advisory scheme. Barnett is most instructive on this point. 2005
WL 357015, *9-11. “Courts have presumed prejudice, and have thus found fhe third
prong of plain error review, in cases where the inherent nature of the error made it
exceptionally difficult for the defendant to demonstrate that the outcome of the lower
court would have been different had the error not occurred.” Id. at *9. Thus, not
only have Mr. Ameline’s substantial rights been demonstrably prejudiced by a Sixth

Amendment violation, but further prejudice should be presumed. It is unjustifiably

11



burdensome to require him to demonstrate whether he might have received a lower

sentence under the advisory scheme created to cure the Sixth Amendment error.

3. The panel properly exercised its discretion to remedy the plain error in

Mr. Ameline’s sentence thereby avoiding impugning the fairness,

integrity, and/or public reputation of judicial proceedings.

As Ameline duly notes at the outset of its fourth-prong analysis, the Supreme
Court has already stated that the Sixth Amendment violation at issue here impugns
the fairness of sentencing proceedings. 2005 WL 350811, *5-6 (quoting Blakely, 124
S.Ct. at 2542.). In contrast, the government’s fourth-prong argument is fatally
premised on its misdiagnosis of the error and prejudice at issue. (Petition, pp. 15, 16
and 17.) The flaw in the government’s argument is also reflected in its invocation of
the reasonableness standard of appeliate review at this stage. The reasonableness
standard of review is part of the overall Sixth Amendment remedy. Booker, 125 S.Ct.
at 764-66. It presupposes a district court’s implementation of the advisory regime,
which is yet to happen here. Hughes, 396 F.3d at 381 n. 8 (“[T|he determination of
reasonableness depends not only on an evaluation of the sentence imposed but also
the method employed in determining it.”).

The government chastises the Court for refusing to conclude that the district
court would impose the same sentence under either a mandatory or advisory

Guidelines system. (Petition, pp. 17-18.) The government ignores that it is

12



“impossible to tell what considerations counsel for both sides might have brought to
the sentencing judge’s attention had they known that they could urge the judge to
impose a non-Guidelines sentence.” Crosby, 2005 WL 240916, *28-29; accord
Barnett, 2005 WL 357015, *10. A quick review of the récord confirms this fact. The
sentencing hearing overwhelmingly focused on the decisive fact under mandatory
Guidelines — drug quantity. From beginning to end, the parties and the court focused
on that issue. (Government Supplemental Excerpt of Record 4-107.)

While drug quantity remains a factor under an advisory system, it is no longer
decistve. Under 18 U.S.C. § 3553(a), the sentencing court is required to consider a
far broader range of facts. These include factors fundamental to the human condition,
such as the age of the defendant, education and vocational skills, mental and
emotional conditions, physical condition, employment record, and family ties and
responsibilities, which the Guidelines previously withheld from consideration.
U.S.S8.G. § 5H.

The holistic sentence, that encompasses all § 3553(a) factors (including factors
previously prohibited by the Guidelines), may necessarily be lower, because the
Guideline range did not permit consideration of many factors. Now, per 18 U.S.C.

§ 3661, there is no limitation as to what the sentencing court may consider.

13



With such a significant change, it makes little sense to requi_re proof of the
district court’s dissatisfaction with the Guideline sentencing range (or that it would
have imposed a different sgntence had it considered no-longer forbidden factors) i i
order to establish prejudice. Prior to Booker, the appellate courts had repeatedly.
instructed district courts to comply with the Guidelines, which, pre-Blakely, were
deemed constitutional. See, e.g., United States v. Ochoa,311F.3d 1133, 1134-36 (9"
Cir. 2002). Thus, the panel followed the Supreme Court’s instruction that “it is not
the role of an appellate court to substitute its judgment for that of the sentencing court
as to the appropriateness of a particular sentence.” Williams v. United States, 503
U.S5.193,205 (1992). Put differently, “[gJuessing at what a district court judge would
have done had she known the greater discretion afforded by Booker affects the public
reputation of judicial proceedings.” Barnett, 2005 WL 357015, *15 (Gwin, J.,
concurring). Contrary to the government’s urging, for this Court, “it is improper to
speculate.” United States v. Hines, 2005 WL 280503, *8 (6™ Cir. 2005); accord
United States v. Castillo-Casiano, 198 F.3d 787, 791 (9™ Cir. 1999).

The fact that Mr. Ameline received a senfence above the low-end of the
mandatory Guidelines sentencing range does not mean his sentence would not be
reduced upon resentencing under an advisory system. Paladino, 2005 WL, 435430,

*8. A new sentencing hearing’s focus will dramatically expand beyond the narrow

14



issue of drug quantity. The district court will judge Mr. Ameline as a person, not as
a subject of mathematical calculations. Notably, the district court authorized Mr.
Ameline’s release and self-report to the Bureau of Prison, evidencing his
trustworthiness and reliability. Mr. Ameline, moreover, remained employed during
his release, not an easy achievement on an impoverished reservation. (ER 118.)

As Rodriguez confessed, “we just don’t know” why the district court imposed
a mid-range sentence. We do know that the court imposed a sentence within a much
narrower range — the mandatory Guidelines range — than now permitted, and that it
did so under constrained discretion. “A conscientious judge — one who took the
guidelines seriously whatever his private views — would pick a sentence relative to
the guideline range.” Paladino, 2005 WL 435430, *8. Thus, the judge would
sentence within the Guidelines range relative to other offenders within the same
range, not relative to the statutory range considering all sentencing factors as the
judge must now do. Hughes, 396 F.3d at 381, n. 8 (“the district court was never
called upon to impose a sentence in the exercise of its discretion™).

In sum, the government urges the Court to abandon its sound conclusion that
affirming an unconstitutional sentence imposed under a mandatory guideline regime
would undoubtedly jeopardize the fairness, integrity, or public reputation of judicial

proceedings. Ameline, 2005 WL 35081 1, *6. As this Court recognized, it cannot

15



perform the sentencing function for the district court. This Court rightfully exercises
such restraint because it cannot assume that the parties would not adduce new, now
potentially relevant, sentencing evidence. It should not guess what sentence the
district court might impose within the discretionary range of zero to 240 months
based on the sentence imposed under the much narrower mandatory range. It cannot
divine what factors the district court might be asked to consider that were formerly
unlawful, strongly discouraged, or limited in relevance to the mandatory guideline
range. Instead, dmeline exhibits this Court’s sensible protection of the faimess,
integrity and public reputation of judicial proceedings.

D.  Aremand for resentencing properly remedies the constitutional error and

protects the liberty interests of individuals on direct appeal who deserve
post-Booker sentencing.

This Court’s analysis in Ameline comports with the decisions of at least two
other circuits, and it prevents an unconstitutional sentence from lingering until its
expiration. In imposing sentence, a district court is of course circumscribed by any
statutory maximum or minimum sentence and the survivin g aspects of the Sentencing
Reform Act. Otherwise, in accordance with Booker and the mandate of 18 U.S.C. §
3553(a), amyriad of (theoretically unlimited) factors previously proscribed, or limited
to relevance only within the Guidelines range, are now fully in play. Vacating and

remanding, therefore, is the proper systemic remedy.

16



1. This Court, in vacating the sentence and remanding to the district court

for resentencing like Hughes and Oliver/Hines/Milan. gives proper
weight to the duties of the district court in adjudicating all of the
relevant post-Booker sentencing factors.

The Fourth Circuit in Hughes, 396 F.3d at 381 , and the Sixth Circuit in United
States v. Oliver, 2005 WL 233779, *7, Hines, 2005 WL 280503, *8, and Milan, 2005
WL 309934, *4, recognize that an appellate court cannot de facto perform the
sentencing function by presuming that resentencing would result in the same
sentence. As in pre-Guidelines cases, sentencing will occur in the proper forum for
considering all the § 3553(a) factors, unconstrained by the mechanical application of
mandatory guidelines with channeled sentencing ranges.

In contrast, the government wants to deny an advisory scheme sentence to as
many defendants as possible, even those who suffered the .Very Sixth Amendment
violation that the advisory scheme cures. The government warns against “ ... an
avalanche of remand orders [that] would threaten to bring the criminal justice system
to a complete standstill,” which will place a serious strain on the resources of this
Court. The government direly predicts that its own resources and those of the defense

bar will be overtaxed. (Petition, pp. 3-4.)

17



This case implicates only those like-situated defendants still on direct appeal
who failed to raise a Sixth Amendment challenge below; at the least, most if not all
post-Blakely sentencings will have preserved this issue; and, given this Court’s
prescient first ruling in this case, most of those sentencings will have complied with
the Sixth Amendment. The vast majority of the remaining cases will work their way
through the appellate process within a year. Upon remand, sentencing courts will
have an opportunity to exercise their discretion and impose constitutional sentences
while considering all of the relevant factors in 18 U.S.C. § 3553(a), as detailed above,
thus avoiding otherwise anticipated ineffective assistance of counsel claims for

failing to anticipate all aspects of Booker-

2. Rodriguez and Antonakopoulos do not sufficiently recognize the rights
at issue.

The government has submitted a Rule 28()) letter claiming that United States
v. Antonakopoulos, 2005 WL 407365 (1* Cir. 2005), endorses the government’s
arguments that: (1) the error at issue in this case is not the increase of Mr. Ameline’s
sentence on the basis of judge-found facts, but that the increase occurred within a
mandatory scheme; and (2) Mr. Ameline has the burden of showing a reasonable
probability of a lower sentence under the remedial advisory scheme. While

Antonakopulos undertakes a more nuanced analysis than Roriguez, it ultimately
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succumbs to the same fundamental error — 1.e., severance of the remedy from the
Sixth Amendment violation.

Thus, Antonakopulos initially reco gnizes that there are “different formulations,
varying with the context, as to the content of the defendant’s burden to show his
““substantial rights’ have been affected,” which at least allows the possibility of
presumed prejudice. /4. at *8. But then Antonakopulos quickly adopts Dominguez
Benitez’ requirement that the defendant demonstfate a reasonable probability of a
lower sentence under the advisory scheme never extended to him. JJ In order to
justify this retreat, the Antonakopulos Court engages in analytical time-travel: as a
result of the Booker remedy, “the maximum lawful sentence is the statutory maximum
sentence, and because judicial fact-finding under advisory guidelines cannot increase
that lawful maximum, judicial fact-finding now encounters no Sixth Amendment
difficulties.” Id. at *9 (quoting Crosby 2005 WL 240416, *3, n. 6) (underline
added.) In other words, the Booker remedy somehow cures those sentences infected
prior to its discovery, without actually administering the remedy.

3. Crosby and Paladino correctly assess the importance of the rights at

issue, but then improperly assign further plain error review to district
courts on remand.

Two circuits have adopted a general policy of remanding Booker cases to the

district court for the limited purpose of announcing whether post-Booker sentencing
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would result in a different sentence. Paladino, 2005 WL 435430, *10; Crosby, 2005
WL 240916,*11. This novel approach avoids the restrictive standard adopted in
Rodriguez, which automatically “condemn({s] some unknown fraction of crimina]
defendants to serve an illegal sentence.” Paladino, 2005 WL 435430, *11.
However, while the Second and Seventh Circuits correctly assess the
importance of the rights at stake, they do not honor the traditional roles of appellate
and district courts, nor do they provide adequate consideration to the differences in
sentencing post-Booker. This Court’s deciéion to vacate and remand for resentencing
reflects the proper allocation of appellate and trial level responsibilities and assures
sentences that comply with Booker. The “quick look” limited remand is not the
constitutional sentencing process established in Booker. Paladino, 2005 WL 434430,
*12 (Ripple, J., dissenting). The process must be constitutional for the sentence to
be so. Equally fundamental, plain error review is performed by appellate courts, not
by district courts judging themselves. Thus, the remand implemented by the Second
and Seventh Circuits, while creative, lacks the legal soundness of this Court’s
jurisprudence, which honors the Sixth Amendment, the Booker remedy, the plain
error doctrine, and the respective roles of appellate and district courts.
IV.CONCLUSION

The petition and the government’s motion to stay should be denied.
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